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Memorandum 
	TO:
	Michigan Clients
	DATE:
	July 13, 2005

	FROM:
	Frank Partee, Senior Environmental Engineer
	

	SUBJECT:
	MMA Air Quality Committee Meeting – July13, 2005




Handouts/Announcements – Mr. Mike Johnston
MDEQ Letter (Steven Chester) to EPA Region V (Bharat Mathur), 1 page, dated June 17, 2005, requests exemption under §182(f), Clean Air Act, from RACT and non-attainment NSR review (including LAER and offsets) for major sources of NOx in 11 Michigan counties.

BACT Determinations Memo (Draft), 5 pages, from Air Quality Division (AQD), dated May 10, 2005, describes the procedure AQD staff will use to process minor new source permit applications (pursuant to Rule 702) and major new PSD and non-attainment source permit applications.  BACT will be determined under a progressively complex 4- Level approach, capturing the intent of the successful, new, streamlined-mapping permit process.

Staff Guidance for Evaluation of Odors under Rule 901(b) in Permit to Install Applications (DRAFT), 12 pages, from AQD, dated June 6, 2005.  Describes complex method for odor evaluation potential in form of standard Operating Memo.  

Permitting of NOx Sources in Ozone Non-Attainment Areas (DRAFT), 2 pages, from AQD, dated July 7, 2005, attempts to make sense out of the EPA Region V position that Michigan must treat new major NOx sources as precursors of ozone, the same as for major VOC sources.  

Permit to Install Application Review Timeframes Report Card, 2 pages, from AQD, dated July 6, 2005, provides statistics on number of applications processed from April 1 to June 30, 2005, and number of days to reach approval. 

MMA Regulatory Lobbying Successes.  Mike Johnston mentioned that MMA had summarized anecdotes of successful efforts that effected member companies favorably – cost savings, reduced and/or less cumbersome rules, improved government performance, holding down excessive permit fees, etc., both in the legislature and with executive agencies such as MDEQ.

Senate Bill No. 73.  This passed and will be signed by Gov. Grandholm, and is an excellent example of the above successes.  This Bill optimizes the period during which emissions can qualify as “offsets” to allow additional new sources and jobs into Michigan.  When the MDEQ declined to take on this issue,   MMA stepped up, lobbied the Bill through the legislature, and preserved offsets, via a bipartisan vote, that otherwise would have been lost to Michigan.  The administration belatedly jumped on board.

MMA Membership Promotion.  Mr. Johnston announced that Chip Rabey, Director of Membership Development, wants to create a “focus group“of members willing to identify better MMA services.  One idea is to provide discounts to members for specific services, e.g., energy use reduction consultation.  Interested members should contact Mr. Rabey at MMA (517-372-5900).

Proposed Air Quality Committee Endowment.  Feedback on this proposal at the June meeting about the need for funding for special air projects in order for the MMA to be effectively proactive was loud and clear – members were negative, and the MMA Board rejected the idea.  Instead, funds will be raised for specific issues of general concern (e.g., review and comment on MDEQ New Source Review reform rules) on a case-by-case basis.

AGENDA 

Draft BACT Determinations Memo.  (See handout referenced above).  Mike Johnston reported that this draft procedure was intended to put in writing the much acclaimed, efficient process for review and approval of permit applications involving the time-consuming need for a BACT determination.  Four Levels of review are described.  Level 1 = LAER, no further review needed.  Level 2 = recent BACT determinations made throughout the USA for same or similar sources, usually within the past five years – accepted as is.  Level 3 = BACT approved for similar air contaminant streams from different industries, and can be applied to the process being permitted.  Level 4 = full Top-Down BACT review including consideration of energy, environmental and economic impacts.  

Considerable discussion followed, focused on whether the procedure, reserving top-down BACT as sort of the last resort, would mislead applicants and raise EPA hackles that its NSR PSD requirements were being sidestepped.  Others thought it documented the streamlined procedure accurately.  The AQD Air Advisory Group (AAG) will further consider the Draft.

Op. Memo for Odor Potential Review for Permits.  This proposal appeared “out of nowhere”.

The actual wording of Rule 901(b) governing nuisances, including odors, contains only ten words.  The 

verbose memo is twelve pages long!  Permit reviews would become seriously more complicated if this procedure were adopted by AQD.  Members objected strongly, since acceptance criteria rely strongly on unreliable dispersion modeling for odors and members believe the rule itself has been very effective in the past.  It was speculated that it might have resulted from pressure brought on the Department by Rep. Kuypers in behalf of constituents. Rep. Kuypers has offered bills previously with complex, quantitative, odor standards for enforcement.  Further, since Rule 901 is a Michigan “state-only” rule, it does not qualify for federal funding under Title V permits or the SIP – thus enforcement costs must be born from scarce general revenue funds.  Members agreed that the memo was unnecessary and a bad idea – it will be referred to a new Work Group with Al Greenberg (Horizon Consultants) and Mike Rodenberg (DTE) representing MMA.  Preferably, it will be quashed.

MDEQ Request for Exemption for Major NOx Sources.  (Refer to above handout – MDEQ letter to EPA Region V).  Mike Johnston questioned why Southeast Michigan was not among the counties for which the exemption was being sought (Van Buren, Kalamazoo, Calhoun, Kent, Ottawa, Eaton, Ingham, Clinton, Huron, Mason and Benzie).  He suggested that this question be put to Mr. Vince Hellwig during his visit.  Further, members questioned why the MDEQ did not ask for redesignation of several non-attainment areas where justified by air quality data.  Potential MMA actions could include: 1) submit a petition to MDEQ in behalf of members, or 2) lobby a bill through the legislature.  Caution – Mr. Lou Pocalujka, Consumers Energy, warned that current air quality data should be reviewed before calling for redesignations because recent hot weather is believed to have caused ozone exceedances and killed eligibility for relief.

Detroit Thermal Permit Application.  This company planned to replace three old boilers with a single new, more efficient, gas-fired one.  At the close of the public comment period, EPA objected to MDEQ’s intention to approve the permit (via an emailed comment) and said that new sources in 8-hour ozone non-attainment areas must treat NOx as a precursor of ozone and comply with New Source Review requirements (e.g., LAER and offsets).  No documentation of an underlying regulatory basis or other justification was provided.  EPA’s unexpected response created a quandary and conflicts with years of precedent under Michigan’s air permit system.  Issues are complex involving EPA’s failure to take action on Michigan’s Rule 220 submitted 15 years ago for approval as part of the SIP and the status of Michigan’s §182(f) NOx exemption granted by EPA for one-hour ozone. Since no approved SIP procedure is in place, EPA said MDEQ would have to use 40CFR51, Appendix S, “The Emission Offset Interpretive Ruling”.  (For more details, refer to handout above: “Permitting of NOx Sources…”).

HELLWIG’S HIGHLIGHTS

Ms. Lynn Fiedler and Mr. Steve Zervas entered the meeting, representing Mr. Vince Hellwig who was unable to attend, to answer members’ questions and responded to the following issues.

Detroit Thermal Permit Application.   Ms. Fiedler reviewed details of this case and the dilemma that EPA’s position has raised with respect to processing permits of NOx sources.  (The availability of NOx offsets is not known.)  She saw a possible solution in bringing in NSR reforms and using netting out as a possible exemption.  She requested MMA support in resolving this matter.

Recent Federal Court Decisions Affecting NSR Enforcement.  Ms. Rhonda Ross reviewed briefly three cases where decisions have affected NSR requirements.

1. NY vs. EPA.  In this case, the court upheld several NSR reforms including PALs, 10-year look-back for baseline emissions, and comparing actual-to-future-actual emissions to assess increases.  It vacated clean units and pollution control projects as reforms.  

2. Duke Energy vs. EPA.   In this case, the 4th Circuit Court of Appeals upheld Duke Energy and found that an actual change must be made with respect to the achievable hourly emission rate, and that “routine” applied to industry practice, not just at the plant involved.

3. Alabama Power vs. EPA.  In this case a federal District Court (lesser legal importance) also found that a change in emissions under NSR is the same as under the NSPS regulations, based on hourly emission rate, contrary to long-standing EPA policy.

Ms. Fiedler commented that in light of these decisions AQD is moving ahead with the proposed PSD rule, and has deleted provisions related to Clean Units and Pollution Control Projects.

EPA’s next move, it was speculated, may be to appeal one or more of these decisions.

MDEQ Request for Exemption for Major NOx Sources.   Mr. Johnston asked Ms. Fiedler to explain why Southeast Michigan was not included in the state’s request for a §182(f) NOx exemption.  She said that only those counties where air quality data was conclusive were addressed.  More work and analysis will be made of Wayne County and other SE Michigan counties, and if air quality data supports action, another request will be made.  Why not ask for redesignation?  Ms. Fiedler passed on this issue and said she did not know the reason.

Op. Memo for Odor Potential Review for Permits.  Mr. Johnston asked what was driving this new initiative.  Again, Ms. Fiedler claimed no knowledge and suggested that MMA contact the responsible AQD member, Mr. Dennis Armbruster.

Draft BACT Determinations Memo.  Mr. Johnston described members’ concerns that the memo may create a misunderstanding that PSD BACT takes precedence over the 4-Level procedure and that minor sources were not addressed.  Ms Fiedler disagreed and said that Level 4 is fully descriptive of PSD BACT and in line with other states’ procedures.  She said AQD would consider clarification to clear up that minor sources are also covered.
Permit Application Review Timeframes.  Ms. Fiedler presented data on permit approval times for the period from April 1 to June 30, 2005, and demonstrated that the new process advocating a “permit scoping meeting” (PSM), especially for complex projects, continues to shorten approval time.  For example, for permits requiring a formal comment period, the average time to approve those with a PSM was 107 days compared to 175 days where the was no PSM, or about two months quicker.  For permits where no public hearing was required, those having a PSM were approved on average in 36 days, compared to 59 days where no PSM was used.  Members expressed their appreciation of the effort and increased time efficiency achieved by the Permit Section.

Upcoming Dates:
       Next MMA Air Quality Committee Meeting

August 3, 2005    9:30 a.m. – 12 Noon

At MMA Headquarters 

620 S. Capitol Avenue, 

Lansing, Michigan 48933-2308

These minutes and the previous months’ minutes can be accessed at our website: http://www.phiconsulting.com/
Comments/questions can be directed to Frank Partee (fpartee@phiconsulting.com) or Peg Hopkins (phopkins@phiconsulting.com).
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