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Memorandum 
	TO:
	Michigan Clients
	DATE:
	Monday, November 7, 2005

	FROM:
	Frank Partee, Senior Environmental Engineer
	

	SUBJECT:
	MMA Air Quality Committee Meeting – November 2, 2005




Handouts/Announcements – Mr. Mike Johnston
 (Draft) Staff Guidance for Evaluation of Odors Under Rule 901(b) in Permit to Install Applications, 

12 pages, dated June 6, 2005; provides a highly-detailed and technically-complex procedure that sets quasi-standards for “acceptable” odor levels to be used by AQD in reviewing and approving PTI applications.

MDEQ Consent Order Template Language, 1 page, undated; establishes that any person who negotiates a consent order to resolve alleged violations must promise to pay stipulated penalties even if subject to any future bankruptcy proceeding.   

Letter, G. Vinson Hellwig to Stephen H. Rothblatt, USEPA Region V, Chicago, 2 pages, dated October 13, 2005; asks for EPA’s interpretation of the Energy Policy Act of 2005, Section 996, “Western Michigan Demonstration Project”, (effective August 8, 2005).  This legislative nugget requires the Administrator, the EPA, to conduct a study of long-range ozone transport in southwest Michigan and any difficulties which that area would have in meeting the 8-hr avg. ozone NAAQS.

Chart: Ozone, PM2.5 and Regional Haze Schedule, 1 page, undated; provided by the MDEQ/AQD and helps make sense of the intertwined actions that must be taken to comply with these Clean Air Act provisions and their deadlines. 

AGENDA 

AQD Odor Evaluation Policy.  Editor’s Note: This draft odor evaluation guidance was discussed at the MMA July 13, 2005, meeting, when the proposal was reported as appearing “out of nowhere”. The actual wording of Rule 901(b) governing nuisances, including odors, contains only ten words.  The draft guidance is twelve pages long!  In July, it was speculated that the policy resulted from pressure brought on the Department by Rep. Kuypers in behalf of constituents.  AQD staff appearing at that meeting (Ms. Lynn Fiedler and Mr. Steve Zervas) claimed ignorance of the proposal and referred MMA to the responsible staff member, Mr. Dennis Armbruster.
This DRAFT policy apparently is now in use by the AQD Permit Section and other staff components that have permit application review responsibility. Odor control has been a longstanding dilemma for many reasons, not the least of which is that supersensitive individuals can detect odorous emissions below published odor threshold levels – thus negating the best intentioned efforts to evaluate potential problems based on those thresholds before construction.  

The policy addresses new sources and also existing sources that are: 1) negotiating compliance with Rule 901 violations, or 2) adding additional sources to operations already having odor complaints, or 3) adding additional sources to operations with no odor complaint history.  The policy evaluates odors using two thresholds – detection and recognition.  A list of industrial operations and chemicals that are known odor sources is provided, along with Complaint to Detection Threshold Ratios for specific chemicals.  Evaluations are based on odor evaluation panels (persons sniffing actual emissions to determine detection level) and dispersion modeling – both of which have technical problems.

A lengthy discussion was held on use of this policy.  A general objection was the imposition of enforceable limitations without the benefit of rulemaking.  Countering this issue is the sobering recognition that Michigan’s infamous air toxic rules came about primarily because of industry objections to the use of general nuisance Rule 901 to justify toxic pollutant limitations in permits.  It was pointed out that other than in California (Bay Area APCD), no other state has adopted such stringent odor standards. Permit review time, recently improved, will lengthen again.  Another concern is that even with the likelihood of stringent odor emission limits written into permits, there is no exemption or relief from additional requirements if odor complaints result after installation.  Approaching odor nuisance complaints after construction rather than trying to predict that such nuisance would occur appeared to be a more practical approach.

Mike Johnston promised to take this issue up with the MDEQ Director, Steve Chester, through the Department’s Environmental Advisory Committee, and AQD’s Air Advisory Group.

Environmental Justice Policy.  The Environmental Advisory Committee at Gov. Granholm’s request developed this draft, discussed last month.  Mike Johnston reported that this ill-advised initiative did not die, but has kept rolling.  At a recent EAC meeting, MMA presented negative comments and even some advocacy attorneys agreed that it would be unwise to impose a policy that would lengthen permit approval time. Confusion existed over which projects would be subject to the policy – government projects i.e., roads, prisons, etc., or private sector projects??  Lacking consensus, at the meeting’s end, it was suggested that individual cities be encouraged to designate themselves “EJ Cities”.  Mr. Johnston opined that would cause an explosion from the Association of Municipalities.  MMA will continue to monitor this issue.
CAIR and CAMR.  The Clean Air Interstate Rule (CAIR) work group is dormant (EPA’s CAIR will permanently cap emissions of sulfur dioxide (SO2) and nitrogen oxides (NOx) in 28 eastern states by 2015).  A meeting of non-EGUs (Electricity Generating Units) is scheduled next week.  Other states, (e.g., Indiana) are doing CAIR and CAMR rules together.  MDEQ is, nonetheless, moving ahead to implement these programs. 

The proposed Clean Air Mercury Rule (CAMR) is being challenged by several states – Michigan’s challenge is based on the EPA’s emission trading proposal.  The EPA reopened the public comment period for CAMR on October 28.  There is no Michigan work group in place.  Governor Granholm is awaiting an MDEQ advisory group report that Director Chester has had for four months.  A decision must be reached by October 30, 2006, to participate in the mercury emissions trading plan and to allocate an emission cap among utility plants.

MDEQ Consent Order Template Language.  Mr. Bruce Goodman, Atty., brought this issue to the Committee’s attention, in particular the last two sentences.  They read as follows:   
XYZ, Inc. during and after any bankruptcy proceedings, will ensure that the settlement amount and any future stipulated fines remain an obligation to be paid in full by XYZ, Inc.  In the event XYZ, Inc. reorganizes under the U. S. Bankruptcy Code, any unpaid portion of the settlement amount or stipulated fines shall be designated by XYZ, Inc. as an administrative expense. 
He urged that the last sentence be deleted and believed that the penultimate sentence probably breached MDEQ’s authority.  This new consent order language has been brought to the attention of the Attorney General’s Office.

HELLWIG’S HIGHLIGHTS

Ms. Mary Maupin represented the Air Quality Division in place of Mr. Hellwig.

Upcoming Clean Air Act Deadlines.  In response to a request from MMA, Ms. Maupin provided a chart, giving a timeline for a variety of future deadlines that Michigan must meet to comply with Clean Air Act requirements.  Copies are available from MMA.

Energy Policy Act of 2005.  A demonstration project for southwestern Michigan counties is prescribed – with a two-year suspension of SIP measures to allow results to be considered.  AQD sent a letter to EPA Region V asking for its interpretation of Section 996 of the Act, but no response has been received yet (see above).  Members suggested to Ms. Maupin that the letter be sent to the Michigan Congressional delegation.  Email messages traded within the Transportation Planning Community indicates that Federal Highway & Transportation Dept. lawyers say no requirements will be suspended and that New Source Review and Transportation Planning regulations will apply.  At the end of 2004, 11 western counties affected have shown attainment via monitoring.  Data for 2005 has continued to support attainment – as soon as emission inventories are prepared, the EPA will be petitioned to redesignate these counties.  
Upcoming Dates:
       Next MMA Air Quality Committee Meeting

December 7, 2005    9:30 a.m. – 12 Noon

At MMA Headquarters 

620 S. Capitol Avenue, 

Lansing, Michigan 48933-2308

517-487-8551

These minutes and the previous months’ minutes can be accessed at our website: http://www.phiconsulting.com/
Comments/questions can be directed to Frank Partee (fpartee@phiconsulting.com) or Peg Hopkins (phopkins@phiconsulting.com).






4844 Jackson Road

Suite 205

Ann Arbor, MI 48103-1899

Phone. 734-332-0800

Fax. 734-332-0900

www.phiconsulting.com
4844 Jackson Road

Suite 205

Ann Arbor, MI 48103-1899

Phone. 734-332-0800

Fax. 734-332-0900

www.phiconsulting.com
H:\MMA Meeting Minutes\Minutes\2005\MMA Minutes_ 11-02-05.doc

