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Memorandum 
	TO:
	Michigan Clients
	DATE:
	September 12, 2006

	FROM:
	Frank Partee, Senior Consultant
	
	

	SUBJECT:
	MMA Air Quality Committee Meeting –September 6, 2006




Handouts/Announcements – Mr. Mike Johnston
MDEQ Release – Robert McCann, August 18, 2006, 1 page, announced MDEQ agreement with LaFarge Midwest (cement) over allowable mercury air emissions from the company’s Alpena, MI, site.

MDEQ Release – Robert McCann, August 31, 2006, 1 page, announced publication of the 2005 Annual Air Quality Report, available on the internet at www.deq.state.mi.us.  Mr. Mike Johnston stated that MMA might issue a press release describing the Report’s favorable continuing decline in air pollution levels across the state.  Based on those results, MDEQ applied to EPA for a change in status for 16 counties that now meet federal ozone air quality standards.
MMA Memo – MMA Files Amicus Curiae in Support of MDEQ, undated, 1 page, explains that MMA filed a brief to support MDEQ’s appeal of a circuit court decision affecting the functionality of all MDEQ permit programs {Kennecott Eagle Minerals Company – Case No. 272385).  
Legal Motion – Howard & Howard Attorneys, P.C., August 30, 2006, 10 pages, filed in Michigan Court of Appeals for leave to file the Amicus Curiae brief on behalf of MMA.  

Amicus Curiae Brief - Howard & Howard Attorneys, P.C., August 30, 2006, 23 pages, filed in Michigan Court of Appeals on behalf of MMA to overturn a prior Circuit Court decision that “the perfunctory determination of administrative completeness was an ‘action’ by the MDEQ that could be challenged in a contested case hearing.”  The brief contends that this decision invited “contested case hearings on every decision made by the MDEQ” regarding permit applications, “whether the decision is preliminary, perfunctory or final”, and renders the permit program a “useless exercise”.

House Bill No. 6318 – Reps. Elsenheimer, et al, August 9, 2006, 3 pages, amends the definition of “party” under the Administrative Procedures Act.  Presently, the term “party” means “a person or agency named, admitted, or properly seeking and entitled of right to be admitted, as a party in a contested case”.  The amendment adds “the applicant for a permit or license” to the terms in the definition.  This resulted from the above Kennecott Eagle Minerals Company case because the Circuit Court refused Kennecott the right to intervene when that Court stayed its permit application.     

Letter – G. Vinson Hellwig, Chief, AQD, to USEPA, Washington, D.C., August 30, 2006, 3 pages, presents comments on EPA’s EGU NOx Annual and NOx Ozone Season Allocations for the Clean Air Interstate Rule (CAIR) Implementation Plan Trading Programs. The comments note many inconsistencies and errors in the EPA’s data that result in a significant shortfall in NOx allocations for Michigan sources.  

Letter – Joyce E. Epps, Director, Pa. Dept. of Environmental Protection to Eric Schaeffer, Director, Environmental Project, July 12, 2006, 3 pages, responds to an apparent inquiry from the activist enviro organization on how to interpret emission test data reported for compliance when rounding of results is used.  For example, if a permit limit is 0.1 lb/MMBTU and the test value is 0.11, should that result be rounded to 0.1 lb/MMBTU??  PADEP responded by stating that it held its standards to be a “precise standard and not an ‘approximation’”, but had never issued any written guidelines for interpretation, and committed to do so promptly.   

AGENDA

ROP Permit Renewals – Notification Procedure.  Mr. Jeff Pfost, Environmental Partners, Inc., reported on a follow-up meeting to last month’s heated discussion with AQD Chief Vince Hellwig.  Mr. Hellwig denied that any change in notification had occurred, but apparently had received false information from his District staff.

In short, if any ROP applicant wants information (inquiries, draft permit, etc.) to go to anyone other than the applicant’s designated official (who must be a corporate official), then he or she should request the same by letter, and it will be honored.  When submitting ROP renewal applications, the applicant should indicate the technical contact (internal, consultant, etc.) if other than the designated official, in the same way.  Mr. Pfost agreed to draft a letter for Mike Johnston’s signature confirming this understanding with Mr. Hellwig.    

Low Usage Coating Exemption.  Mr. Bruce Varnum, Varnum, Riddering, Schmidt and Howlett, raised this issue at the June MMA meeting (refer to that meeting’s minutes for details).  He held a follow-up meeting with Messrs. Vince Hellwig and Jerry Avery on August 18 to resolve interpretation of the exemption provide for low-use coatings (< 55 gal/year).  It was learned that the exemption was based on an EPA memo (~1990) that authorized such exemptions for SIPs, but which applied to total, not individual, coating usage; thus, the commonly held belief by industry that individual coatings were exempt is incorrect.  Mr. Varnum suggested that a letter be prepared and sent to affected sources with the January 2007 emission fee billing, clarifying the rule and providing a grace period for compliance.  Mr. Avery opposed this and wanted instead to go after those who had violated in the past.  

MMA agreed to have Mr. Varnum draft the letter anyway for Mike Johnston’s review, who would forward it to Mr. Hellwig with the recommendation that he have Mr. Avery send it out.  Sources, which have relied on this exemption for individual coating usage volumes, should take note that such interpretation is not correct. 

Kennecott Eagle Minerals Company, Marquette, MI – Circuit Court Decision Affecting Permit Process.  As reported in the August meeting, Kennecott applied to the MDEQ for an air PTI and review proceeded under the usual three-stage process – findings that: 1) the application was administratively complete, 2) technically complete, and 3) a decision to approve/deny with the potential for a public hearing.  

UP environmental activist groups challenged at Stage 1, which was properly dismissed by the Administrative Law Judge (ALJ), hearing the objection without a public hearing.  Upon appeal to the Ingham County Circuit Court, a judge put a stay on the permit (i.e., no further action) and remanded it to the ALJ for reconsideration on the basis that public access must be provided to agency decision-making, in effect declaring the initial, rather than the final stage, as agency  “action”.  The Court refused to allow the applicant to intervene in the case. 

This precedent has widespread implications and could bring all MDEQ permit processing to a grinding halt, in spite of recent efforts to speed up permitting.  Both MMA and MDEQ agree that this was a bad outcome, and the MDEQ has filed an appeal in the Michigan Court of Appeals.  Mike Johnston lauded Director Steve Chester’s “gutsy” move.  MMA’s Legal Committee approved funding support, and MMA has filed an Amicus Curiae brief.  Further, House Bill 6318 would amend the Administrative Procedures Act to clarify that a permit applicant has standing to intervene in actions affecting its application.  The permit application was remanded to the Administrative Law Judge and is stayed awaiting his further action.      

Pennsylvania – Effect of Significant Numbers in Determining Compliance.  Mr. Greg Ryan, DTE Energy, brought the Committee’s attention to a recent challenge by an activist organization, Environmental Integrity Project, to the procedure used by the Pa. Department of Environmental Protection in applying compliance test data submitted by sources with gratuitous significant numbers (see above handout).  This was raised as a “head’s up” notice that could affect Michigan sources.

Mr. Varnum reminded the group that MDEQ declared attainment with the ozone NAAQS of 0.12 ppm, 1-hr. avg., when the actual reported value was 0.124 ppm.  Some old Michigan permits have emission limits with many significant numbers that were incorporated from (then new) handheld calculator results. Discussion disclosed that the EPA had confronted the question of significant numbers often in the past and has accepted rounding off, albeit without any written policy.  It was recommended that when reporting compliance test data, the rounded off value be submitted as appropriate to show compliance.

Mercury Work Group Update.  Mr. Lou Pocalujka, Consumers Energy, reported on the August 15 Work Group meeting.  Problems continue with inept staff effort, inconsistent proposals, lack of agreement for a base year from which to assess the Governor’s desired 90% reduction, lack of hard emissions data, refusal of the State to recognize the Work Group’s previous mercury report, and even the precautionary conditions in Governor Granholm’s call for the 90% mercury reductions (“off-ramps” for cost-effectiveness, disruption to reliable electrical service, etc.). 

AQD stated that Phase I for mercury reduction would follow the federal program through 2017.  In Phase II, the State would seek the 90% reduction by 2015.  AQD has requested utility emission data for the period 2003-2005, but the Work Group Report used 1999 and other states are using 2000 as the base year from which to assess reductions. AQD opposes EPA’s mercury budget with intra-system emissions trading, but instead favors a plant-by-plant approach using a rolling 12-month average for compliance.  AQD would require detailed coal analyses, operation efficiency and third party QA/QC validation.  Utilities say they have not supplied this data, don’t have it and probably can’t get it!  Preliminary cost estimates indicate that a $100 million additional expense will be required to meet the 90% State reduction over the EPA program – with a negative impact on Michigan’s flagging economy.

Originally, industry did not expect a draft rule until after the November elections – at which point some cynics believed the issue would disappear.  Now the State plans to produce a draft by November.  One reason for acceleration is that if a rule is not adopted by April 2007, the State would be “FIPped”, i.e., superceded by a Federal Implementation Plan. Others believe that the AQD already has a working draft rule and is using the Work Group as window dressing.  Staff has put forward several rule elements allegedly adopted by other states – using the time proven cherry-picking method. 

An interesting example of inter-state contractual agreements favored to implement emission trading was given.  A utility (EGU) would pledge 93% and a small source would pledge 87% reductions.  If the EGU failed to meet its target by 1% and the small source achieves its target, it would still be in non-compliance.  Therefore, small sources would not likely enter into such contracts.

Members described the current situation as a “train wreck” and discussion evolved toward strategy.  It was suggested that the MMA inform the Public Utilities Commission, which has been a bystander on the issues and seek other supportive players.  Meanwhile, the next Work Group meeting is scheduled for September 20.  MMA will reassess options after that meeting.  

LaFarge Midwest – MDEQ Mercury Emission Limit Agreement.  This Alpena cement plant reached an agreement with AQD and was issued a permit, after LaFarge challenged the scientific basis for the mercury limit in court.  LaFarge subsequently did research that concluded it probably could achieve the limit and settled with a schedule allowing higher emissions until the lower limit can be met.  This may serve as a model for resolution of other mercury “hot spot” analyses.  (See handout above).

CAIR Update.  Mr. Lou Pocalujka also reported on this topic. Most state monitors now show attainment with various NAAQS, and AQD should be preparing requests for redesignations for clean areas if air quality levels hold through September.  Mr. Mike Johnston will contact Ms. Mary Maupin, AQD, and suggest that AQD elevate this issue and begin early redesignation documentation.

The EPA has still not corrected its errors in allocating NOx emission allowances for Michigan.  Michigan 

EGUs are still concerned about the Governor’s planned set-asides of scarce NOx allowances for renewable energy sources, as no air quality benefits result.

ROP Templates.  Mr. Jeff Pfost identified potential problems with the use by AQD District Offices of “templates” – preset permit conditions for insertion into permits - that afford consistent language across AQD.  Generally, templates have been supported provided they do not change the underlying applicable requirement.  Mr. Pfost had experienced an instance where a template referring to Rule 290 was used that caused such a problem, but the client did not challenge because it had no Rule 290 sources.

Mr. Mike Johnston asked members to observe and report if this is a broader issue and encountered often; he also asked Mr. Pfost to compare the template in question with Rule 290 and report where specific inconsistencies were noted. 

ROP Semi-Annual Compliance Reports – Enforcement Implications.  A new AQD policy was reported.  Any facility reporting the same or similar deviation more than once would receive a Letter of Violation (LOV) from its District Office.  In addition, the EPA issued a Notice of Violation (NOV) to a Michigan source based on its Semi-Annual Compliance Report before AQD had reviewed it, overfiling the state’s enforcement.  Both of these practices bode ill because they deny use of valid enforcement discretion and could in many instances not reflect any actual excess emissions, e.g., failing to maintain minimum temperature on an incineration for a period of time.  They do not take into account corrective actions that already may have been taken.   Ms. Rhonda Ross suggested that AQD make a record of its review and disposition of deviations, making a paper trail of enforcement or discretion as appropriate.  Where needed a Letter of Inquiry (LOI?) should be used to clarify whether a violation occurred. 

HELLWIG’S HIGHLIGHTS

No representative of the Air Quality Division attended this meeting.

Upcoming Dates:
       Next MMA Air Quality Committee Meeting

October 4, 2006    9:30 AM – 12 Noon

At MMA Headquarters, 

620 S. Capitol Avenue, 

Lansing, Michigan 48933-2308

517-372-5900

www.mma-net.org
These minutes and the previous months’ minutes can be accessed at our website: http://www.phiconsulting.com/ 

Comments/questions can be directed to 

Frank Partee (fpartee@phiconsulting.com) or Peg Hopkins (phopkins@phiconsulting.com). 
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