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Memorandum 

TO:
Michigan Clients
DATE:
May 17, 2007

FROM:
Frank Partee, Senior Consultant



SUBJECT:
MMA Air Quality Committee Meeting – May 2, 2006



Handouts/Announcements – Mr. Mike Johnston

Wednesday Meeting Date in Jeopardy.  Mike reported that the House and Senate environmental committees have decided to meet on Wednesday.  Since he must be available from time to time to address these committees, the Air Quality Committee must change its standing monthly Wednesday date.  Consensus centered on Tuesdays (AM) or Thursdays (PM).  Specifics will be announced later.

House Democrats’ Michigan Tax Proposal, undated, 2 pages.  Handout summarizes key concepts.    MMA played a significant role in the Plan’s content.  See details below.

Letter, Governor Granholm to EPA Administrator Stephen L. Johnson, April 10, 2007, 2 pages, 

urges EPA to restore  $20.5 million in federal FY 2007 cuts to state air program management, in light of EPA’s announcement to propose revision of the NAAQS for ozone by June 20, 2007.

MDEQ Responses to…MMA Testimony On Individual Fee Increase Proposals, undated, 9 pages, contains MDEQ’s rebuttal to testimony presented by Mike Johnston to the Michigan House Appropriation committee on March 27, 2007.  

AGENDA

House Democrats’ Michigan Tax Proposal.  Mike Johnston announced that the standoff on tax reform has been moved forward by a comprehensive proposal introduced in the Michigan House (Democratic majority), with a major assist from MMA.  The Plan creates a new Act to impose income and net worth taxes on businesses to replace the SBT and provides significant personal property tax relief.  Some features of the Plan:

· 6.95% tax on business income (profit)

· 0.488% tax on net worth (assets minus liabilities)

· tax rate on net worth is lower for financial/insurance/real estate sectors

· Exemption for commercial and industrial property on the 18 mills local school operating tax and the 6 mills State Education Tax (on avg., 46% of tax liability).

· Additional 50 % refundable credit for industrial property taxes paid (when combined with above 24 mills for schools exemption, reduces liability for manufacturers by 73%, on average).

· $700 million in new credits for in-state compensation, investment, and research and development (R & D)

· Rebate trigger if revenues exceed revenue neutral level by 10% or more: excess is rebated pro rata through a credit on the subsequent year’s liability to taxpayers who claimed a credit for compensation, investment or R & D.

· Small Business tax relief

· New Michigan Economic Growth Authority (MEGA) credit to match the investment of established companies in new start up research companies [(similar to HB 4606, (CLEMENTE)].

Mr. Johnston said that “this is the horse to bet on”.  Two of the needed “three legs of the stool” for support are on board (House, Gov.’s Office); the Senate (Republican majority) had not yet commented.  Hearings are scheduled in House this week and next week in Senate.  He described key elements as follows:

· Keys on income and net worth for business and industry

· Shifts tax burden to companies outside the state

· Plan is revenue neutral – should provide sufficient revenue and draw in more small businesses

· The Michigan Chamber of Commerce supports but may offer some technical revisions.

· Ties into budget needs – irony is that, if enacted, it will make it easier for the Executive Branch to levy fees.  However, with respect to overall government impact on companies, it should be favorable.  MMA has suggested that fees should be lumped into the tax code – let Michigan brag it is a “fee free” state to attract new businesses.

· Targeted to replace 100% of the SBT and personal property taxes.

Mercury Rule Update.   Mr. Lou Pocalujka, Consumers Energy, reported on developments since the last time the Mercury Working Group met in January, when industry presented 19 pages of harsh comments saying the rule was basically unworkable – an opinion shared by EPA.

In frustration at the lack of compromise, Michigan utilities prepared their own draft rule and presented it to Mr. Vince Hellwig in a private meeting – and met with positive reaction.  This was then aired with MDEQ staff, and finally with the Work Group, including environmental activist representatives.  Some, but not all, of the latter were receptive.  At MDEQ’s request, the Working Group will meet again in a few weeks to study this proposal further.  Side note: a sorbent additive achieves current mercury control technology which existing ESPs were not designed to capture.  New Source Review (NSR) particulate matter (PM) emission thresholds could be exceeded, drawing affected facilities into NSR review for PM. (Whew!)

Meanwhile, EPA has proposed a Federal Implementation Plan (FIP) which would impose federal mercury emission requirements in Michigan since the state missed the original deadline of November 2006 and defaulted in adopting its own mercury State Implementation Plan (SIP).  It is anticipated that due to the controversial nature of MDEQ’s proposal, it will also miss the one-year extension available under the Clean Air Act and fail to adopt by November 2007.  Therefore, Michigan likely will be subject to the FIP (which provides for an emissions “cap and trade” program) for about a year.   It is further anticipated that the Governor will issue an Executive Order prohibiting mercury emission trades in Michigan – which the utilities promise to challenge.  The legitimacy of any trades that might occur while under the FIP could be in doubt, although EPA claims its actions would prevail.  Action may be taken by the Michigan legislature, possibly introduced by Sen. Birkholz, precluding MDEQ from enacting state rules regarding mercury more stringent than the federal requirements.

While all these issues play out in Michigan, the EPA mercury rule itself is being challenged, on the premise that it is not necessary for mercury to be regulated under §112 of the CAA.  If the court abolishes the rule, the issue would appear dead.   Alternatively, EPA could enforce a MACT standard by 2013.  Oral arguments are scheduled for this fall and a decision is expected in 2008.

Recent U.S. Supreme Court Decisions.  Att. Steve Kohl, Warner, Norcross & Judd, summarized these decisions. 

· Carbon Dioxide (CO2).  Brought by the Massachusetts agency.  The Court essentially agreed that CO2 is an air pollutant and, therefore, EPA has the authority to regulate it.  In effect, the majority of the Court appears to have accepted the concept of global warming and the need for federal government intervention.  This could lead to the establishment of CO2 NAAQS and consequent SIPs for its control.  (Note:  China recently exceeded the United States in annual CO2 emissions).

· Duke Energy.  This case dealt with the age-old issue of what constitutes a “modification” in the context of NSR.  EPA had authority to define “modification” differently under §165 of the CAA than it did under §111.  

· Other decisions of note:  

· The 6th Circuit Court of Appeals (Cincinnati) was the first to address statute of limitations on PSD violations – which occur at the time of modification – and determined that EPA must take action within 5 years.  Opposing view – no statute of limitations applies - violations (and penalties) could date back to 1978 when EPA adopted the first PSD regulations. (Consider maximum penalty = 29 years x 365 days/year x $25,000/day = $228,125,000!!)

· The 9th Circuit of Appeals (Washington, D.C.) addressed a case concerning the brick and clay MACT standard and determined that EPA erred in applying §112(d) with respect to establishing the appropriate MACT “floor” or performance level for existing facilities.  This was the third warning given to EPA on this matter and strict restrictions were imposed to follow the statutory criteria for identifying the MACT floor [equal to or better than the best 12 % of existing sources, or the average of the best 5 sources for categories having less than 30 sources…refer to CAA, §112(d)(3) for details] even if most existing facilities cannot meet the limit. 

Further, EPA cannot set “work practice” limits unless emissions from the subject source category cannot be measured.  One possible alternative would be to establish separate subcategories for such sources.  EPA does not plan to request a rehearing of the case en banc or to take it to the U.S. Supreme Court.

This decision may put environmental activists in a bind.  EPA may withdraw the boiler MACT standard and delay pending MACTs for Cl, Hg, and others.  The MACT hammer could be brought into play (state authorities must develop MACT on a case-by-case basis when EPA fails to do so).  Future MACT revisions, required every ten years under §112(d)(9), would be heavily affected.  

Air Fee Update.  The MDEQ response to MMA’s testimony before the House Appropriations Committee is “unofficial” – sent to the legislature but not to Mr. Johnson.  The Appropriation Committee requested the comments but has not acted on them.   Mike declined to respond to the unofficial document.  One interesting aspect – MDEQ admitted for the first time spending ROP air fee revenues to support the PTI program.  He will testify again on Thursday, May 3 on three fees, one of which is the air ROP fee.

Much discussion ensued on inefficiencies in AQD’s processing of the ROP renewal permits.  Especially manually retyping the PASS electronic renewal application forms and dragging out the review and approval process for months and then issuing a “Draft Permit” which by rule must be turned around by the applicant in a period of “not less than 7 days nor more than 30 days” (Rule 214(2)).  Paul Collins clarified that PASS is used to check the completeness of the application, not its content accuracy.  Once completeness is verified and the important “permit shield” granted, the draft permit must be manually retyped because PASS never achieved capability to print out intelligible copies.  Members want AQD to provide an ROP “pre-draft” session to iron out contentious issues and errors, and to apply value-stream mapping process to this program and achieve similar efficiencies reached for PTI applications.  MMA continues to follow this important issue.

HELLWIG’S HIGHLIGHTS

Mr. Hellwig was unable to attend and no other representative of the Air Quality Division was present. 

East Michigan A&WMA – Spring Conference.   Mark your calendars.  This event will take place in Plymouth on Friday, June 1, 2007 at The Inn at St. John’s, 44045 Five Mile Road – just east of Sheldon Rd.


Upcoming Dates:
       Next MMA Air Quality Committee Meeting

Date and Time TBD

At MMA Headquarters, 

620 S. Capitol Avenue, 

Lansing, Michigan 48933-2308

517-372-5900

www.mma-net.org
These minutes and the previous months’ minutes can be accessed at our website: http://www.phiconsulting.com/ 
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Frank Partee (fpartee@phiconsulting.com) or Peg Hopkins (phopkins@phiconsulting.com). 
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