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Memorandum 
	TO:
	Michigan Clients
	DATE:
	September 5, 2007

	FROM:
	Frank Partee, Senior Consultant
	
	

	SUBJECT:
	MMA Air Quality Committee Meeting – September 5, 2007




Handouts/Announcements – Mr. Mike Johnston
Summary of the Highest 8-Hour Ozone Values for 2007 for All Sites In Michigan, MDEQ Data Table, one page, dated 8-28-07.  Color-coded table showing current ozone attainment status; five sites have violated ozone NAAQS.

Draft Letter – Mike Johnston, MMA to Air Quality Division, MDEQ, 3 pages, undated.  Comments on proposed Rule SOAHR 2006-043EQ limiting VOC emissions from the manufacture of Portland cement.  As framed, this rule is a one-plant rule affecting the Holcim, Inc. cement plant in Dundee, MI.

(SOAHR = State Office of Administrative Hearings and Rules)

Letter – from Gerald Avery, AQD, 2 pages, undated.  Sent to all sources in Michigan affected by the federal NESHAPS for Industrial, Commercial and Institutional Boilers and Process Heaters, 40CFR63, Subpart DDDD – also known as “Boiler MACT”.  The U. S. District Court of Appeals, District of Columbia, has vacated this rule.

ROP Form M-001: Rule 215 Change Notification or Rule 216 Amendment/Modification Application, one page, undated.

ROP Form C-001: Certification, one page, undated.

House Bill No. 5038, one page, dated July 19, 2007.  Excerpt of Bill introduced by Rep. David Agema, (R), parts of Kent and Ottawa Counties, et al, prohibiting MDEQ or its Director from promulgating or enforcing any rule that is more stringent than federal law regulating the same subject. 

Senate Bill No. 559, one page, dated May 31, 2007.  Excerpt of Bill introduced by Sen. Wayne Kuipers (R), Holland, and Sen. John Pappageorge, (R), Troy that would amend the Administrative Procedures Act to require any agency’s request for rulemaking to include a cost/benefit analysis and report.  [Note: the handout provided mislabeled this as Bill 599.] 

AGENDA

Mercury Rule – Update.  Mr. Mike Johnston, MMA, informed the Committee that MMA has sponsored a study of the cost of implementing Michigan’s proposed regulation, which goes far beyond that promulgated by US EPA.  The results, to be released soon, at an opportune time, estimated that the cost to meet the EPA Clean Air Mercury Rule (CAMR) in Michigan at $1.3 billion.  The MDEQ proposal, which ups the ante from 70% emissions reduction to 90%, would add another $1.2 billion or almost double the economic impact!!

Mr. Lou Pocalujka, Consumers Energy, reported that negotiations within MDEQ/AQD’s Mercury Work Group, and by the state’s utility companies had failed, with the agency stubbornly holding to requirements in its latest draft (August 16, 2007), which the industry regards as impossible to meet. 

For example, AQD insists on the 90% reduction target in spite of the fact that Governor Granholm had directed that “off-ramps” be provided for economic or technological infeasibility.  AQD’s version of an off-ramp is if the source fails to meet this target, it must repeat its BACT analysis after some interval to include any new favorable developments, and reiterate BACT until it can accomplish 90%.  Further, the issue of rural impacted areas remains, even though no definition of a “hotspot” could be agreed upon.  This could disallow the trading of mercury emission credits allowed in the EPA CAMR.  

A group of utilities including Consumers Energy, American Electric Power, and others have prepared comments on AQD’s latest draft outlining the above.  Included in an Appendix was a description of Wisconsin’s experience.  They adopted CAMR through 2020, but in the interim, a state mercury rule was to be formulated by 2010 and become effective by 2020.  The Wisconsin Public Service Commission coordinated with the DEQ – an action not yet embraced by Michigan’s PSC. A two-step phased rule proposal submitted by Michigan utilities (first meet CAMR, then address the state’s requirements in a workable manner, although not all sources may be able to meet the full 90% reduction) was reviewed and rejected by AQD.

One additional meeting is planned for the Work Group in September.  Beyond that, MMA may focus attention on legislative action. Ken Evans, Consumers Energy, recommended that Mike Johnston look into inviting an EPA expert (Sam Appollotano – Sp.?), who travels around the country advocating EPA’s mercury cap and trade program under CAMR, to address legislative representatives.

MDEQ Budget and Air Fees.  Mike Johnston provided an update.  The current Natural Resources and Environmental Protection Act, (Act 451) authorizes air fees through September 30, 2007.  By then, the legislature must amend the Act to keep fees coming in.  MMA will likely lobby for a time extension, authorizing fees at current level.

The House passed a budget, which would have provided more general funds, and imposed many new fees for state services.  The costs contained in the budget could only be met by “revenue enhancement” (new taxes).  The Senate will move their budget bill probably within the next 2-3 weeks, and will increase air fees somewhat. The House – Senate conference will likely produce funding on the order of $15 million, up from the $11 million currently authorized. 

EPA’s Boiler MACT Rule.  The federal NESHAPS for Industrial, Commercial and Institutional Boilers and Process Heaters, 40CFR63, Subpart DDDD – also known as “Boiler MACT” was vacated by the U. S. District Court of Appeals, District of Columbia, on July 30, 2007, and consequently is no longer in effect.  As a result, the AQD (Mr. Jerry Avery) has notified all Renewable Operating Permit (ROP) sources that had permit conditions implementing Boiler MACT requirements to file for a minor modification to their ROP to remove such conditions.  Forms M-001 and C-001 are required to be submitted.  AQD cannot process all these requests before September 13, 2007, the MACT compliance deadline, because EPA requires a 45-day review period.  However, Michigan Rule 216(d) allows a source to make the change proposed, at its own risk, immediately after AQD has received the minor modification application.

Meanwhile, EPA has notified Michigan that the Clean Air Act §112(j), known as the “MACT hammer”, codified in 42 U.S.C. 7412(j)(2), has become effective, requiring state permitting authorities to issue case-by-case MACT determinations when EPA has failed to adopt MACT for an identified source category such as boilers.  AQD appears to lean toward using this approach - not favored by MMA.   EPA has promised to provide guidance to states on this issue.  

Much discussion followed. Mr. Bruce Varnum, Varnum, Riddering, et al, pointed out that the Boiler MACT covered 55,000 sources nationwide – much too extensive for effective implementation.  He suggested that EPA should reconsider “applicability” and limit types and sizes of boilers covered – such as gas-fired units.  

EPA rejected “no controls” as MACT on gas-fired units, previously exempted.  EPA used only 13 data points to set MACT for these sources.

All Michigan facilities under an ROP should review their permit conditions and respond to Mr. Avery’s charge to file a minor modification amendment request.  Members present agreed with Mike Johnston that MMA request AQD to form a Work Group to formulate necessary future actions.

Integrated Gasification Combustion Cycle – BACT??  See reference (MDEQ Fact Sheet – Environmental Permitting of Coal-Fired Plants in Michigan, June 29, 2007) and extensive discussion in July meeting minutes.  Mike Johnston followed through on July’s concerns and filed a Freedom of Information Act (FOIA) request with MDEQ to obtain more insight into their thinking that IGCC should be considered along with other available control methods for BACT by new sources applying for permits.  A large carton of materials was received but has not yet been reviewed.

MMA members familiar with IGCC describe it as a good technology that is under development and may be available in 10 years. For electrical power generators, it currently has achieved only 60% reliability and therefore has to be backed up 40% of time with other controls.  MDEQ has described it as a superior technology, but has reportedly said that if it can be demonstrated that there are significant cost and reliability issues during the BACT review, then it will be rejected. The comment period has been extended until September 14, 2007.  MMA intends to coordinate its comments with the Michigan PSC.

Revised Ozone NAAQS.  Mike Johnston referred to the MDEQ ozone data table handout and explained that Mr. Bob Irvine would address its content with the group.  Mike was pleased that Governor Granholm 

urged EPA to restore $20.5 million in federal FY 2007 cuts to state air programs management, in light of EPA’s announcement to propose revision of the NAAQS for ozone by June 20, 2007. (Letter, Governor Granholm to EPA Administrator Stephen L. Johnson, April 10, 2007, 2 pages.  See May, 2007 meeting minutes.)

MDEQ Proposes VOC Rule affecting only one Source – Holcim, Inc. Cement Plant.  Mike Johnston described MMA’s draft letter to MDEQ on this controversial matter – recommending that MDEQ enter into mediation using a third party mediator, agreed upon by both parties, to resolve difficult technology feasibility and cost issues for VOC controls at this facility.  Since no comments or objections were received from members, he will send the letter.

Michigan Legislation of Interest.  Two Bills were discussed.  SB 559, introduced by Sen. Wayne Kuipers (R), Holland, would require all agencies promulgating rules to provide a cost/benefit analysis and report on the rule’s impact.  Mike Johnston thought the Bill, on its 3rd reading in the Senate, though well intentioned, was mostly symbolic and would not be passed.  In any event, Gov. Granholm would likely veto it due to increased effort and cost to agencies.  HB 5038, introduced by Rep. David Agema, (R), parts of Kent and Ottawa Counties, would prohibit MDEQ from adopting rules that are more stringent than federal rules covering the same subject.  This Bill will not likely even get a hearing in the House, but Rep. Agema gets kudos for his thinking.

HELLWIG’S HIGHLIGHTS

Mr. Vince Hellwig, Chief, Air Quality Division, could not attend and instead Messrs. Jerry Avery and Bob Irvine represented AQD. 

Vacated Boiler MACT Rule.  Jerry Avery referred to his letter notification to sources holding ROPs on how to modify their permit by deleting any Boiler MACT conditions.  He said that EPA Region V was “luke warm” in support.  They would prefer more public input than a minor modification provides.   He acknowledged that EPA maintains that §112(j), the “MACT hammer”, is triggered but has not provided any directives to states and many trade organizations have presented legal arguments to the contrary.  Jerry hopes that EPA will reject their §112(j) position and instead revise the vacated standard to make it workable.  Anita Brant will handle this issue for AQD.

The association of state and local control agencies favors §112(j) and plans to work toward a model rule for nationwide use through contractor service.

Mr. Avery noted that some sources have submitted Part 1 of §112(j) applications.  He recommended they sit tight while he keeps MMA informed on the proper action.  Mike Johnston raised the issue of setting up a new Work Group and Jerry was receptive.  He suggested MMA work with other trade groups to persuade EPA that §112(j) does not apply, and that Michigan sources pursue the ROP minor modification.  He promised to carry that position back to Vince Hellwig and see if MDEQ would issue a public statement to that effect.

Revised Ozone NAAQS Implications.  Mr. Bob Irvine reviewed the ozone data table handout, and past history.  Last spring, EPA redesignated 16 of 25 counties as attainment for ozone just before violations of the NAAQ occurred.  This required implementation of contingency plans.  

In 2004, EPA redesignated SE Michigan counties as “moderate non-attainment” for ozone, triggering specific CAA VOC reduction measures.  MDEQ offered to implement certain VOC control measures if EPA would redesignate these same counties to “marginal nonattainment”, giving the state more flexibility in what reductions would be required.  EPA agreed to do this but before they could complete the redesignation, ozone NAAQS violations occurred at three monitoring sites, located in Warren, New Haven and Port Huron, precluding redesignation to “marginal”.

What happens next?  No EPA action is expected until the air quality data is “qualified” later this fall. Meanwhile MDEQ is reviewing previous plans that would have been implemented for “moderate non-attainment areas.”  MMA will continue to follow this matter and keep members informed of new requirements.

Messrs. Avery and Irvine departed at this point and the meeting adjourned.


Upcoming Dates:
       Next MMA Air Quality Committee Meeting

Wednesday, October 3, 2007

At MMA Headquarters, 

620 S. Capitol Avenue, 

Lansing, Michigan 48933-2308

517-372-5900

www.mma-net.org
These minutes and the previous months’ minutes can be accessed at our website: http://www.phiconsulting.com/ 

Comments/questions can be directed to 

Frank Partee (fpartee@phiconsulting.com) or Peg Hopkins (phopkins@phiconsulting.com). 







4844 Jackson Road

Suite 205

Ann Arbor, MI 48103-1899

Phone. 734-332-0800

Fax. 734-332-0900

www.phiconsulting.com
4844 Jackson Road

Suite 205

Ann Arbor, MI 48103-1899

Phone. 734-332-0800

Fax. 734-332-0900

www.phiconsulting.com

