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Memorandum 
	TO:
	Michigan Clients
	DATE:
	October 9, 2007

	FROM:
	Frank Partee, Senior Consultant
	
	

	SUBJECT:
	MMA Air Quality Committee Meeting – October 3, 2007




Handouts/Announcements – Mr. Mike Johnston
Journal of the Senate, 2 pages, dated 10-1-07.  Excerpt of Michigan legislature’s new tax law [§ 3D] that lists the NAICS service categories subject to tax.   “NAICS” means North American Industry Classification System, 2002. 

NAICS Definitions:  541 Professional, Scientific and Technical Services, 1 page, undated.  Provides a list of specific Consulting Services listed in the above new tax law, § 3D, (C).  MMA interprets this list to include environmental consulting. 

MMA Letter – Mike Johnston to William Presson, Air Quality Division, MDEQ, 4 pages, dated September 28, 2007.  Comments on proposed policy to require applicants to include a refinery process called integrated gasification combined cycle (IGCC) in their demonstration for Best Available Control Technology (BACT) for coal fired power plants.   MMA opposes the policy because it redefines coal-fired source and is regarded as an attempt to determine energy and economic policy for the state.
Federal Register, 72FR189, pgs. 55717-55723, October 1, 2007, 5 pages, dated 10-1-07.  Proposal by EPA to revise its definition of VOCs by excluding two additional compounds – propylene carbonate and dimethyl carbonate – from the definition, on the basis that they make a negligible contribution to the formation of tropospheric ozone.

Letter from Gov. Granholm to Mr. Randy C. Kelly, Deputy Asst. Admin., Office of Intergovernmental Relations, EPA, 1 page, dated September 21, 2007.  Gov. Granholm calls attention to the lack of action by EPA on Michigan’s PSD Rule submitted December 4, 2006, and requests that prompt approval be granted.

MDEQ, Interoffice Communication, Setting Emission Limits – Air Toxics Rule 225, 2 pages, dated September 20, 2007.  A final guideline from Lynn Fiedler, Supervisor, to Permit Section staff for writing permit conditions necessary to ensure compliance with Rule 225 – “Health-based screening level requirement for new and modified sources of air toxics”.  Rule 225 basically disallows any source subject to Part 2 Permit Rules, to emit a toxic air contaminant (TAC) that would result in a predicted maximum ambient impact (PAI) greater than the initial threshold screening level (ITSL) or the initial risk screening level (IRSL).  The policy memo sets forth detailed actions required when the PAI reaches 75% of the aforementioned levels (formerly 90%), in effect establishing new more stringent limits.  

AGENDA

MDEQ Budget and Fee Update.  Mike Johnston reported on the new enacted tax package aimed at eliminating Michigan’s budget deficit, by increasing personal income tax from 3.9 to 4.35% - beginning October 1 – and leveling taxes on a laundry list of services.  The latter is estimated to produce revenue of $200 million of which 25% will go to general revenue and 75% to education. Environmental consulting is included in the list of services taxed (see above handouts).  Some reforms were also adopted, including opening Michigan Education Special Services Association (MESSA) to possible competition, establishing a Committee to identify and eliminate waste, setting a policy that welfare recipients must live a “healthy life style”, and eliminate prison furniture manufacturing (competes with private sector).  No budget was adopted, therefore no renewal of air fees.  HB5242 (Rep. Doug Bennett) increased the air fee sunset provision to four years, therefore MMA will not support further legislative changes related to this issue. 

The House reportedly eliminated tax write-offs for pollution control equipment and wastewater treatment facilities.  Mike said that the Senate majority leader promised that these changes would die a slow death.

Mercury Rule – Update.  Mr. Lou Pocalujka, Consumers Energy, reported that the Work Group meeting scheduled for today was cancelled suddenly.  Since the last meeting AQD has made some revisions in the state’s draft, filled in some blanks, but the package is still regarded as unworkable and carrying an estimated cost of over $1 billion!  Industry is now waiting for MDEQ to reschedule the meeting – they are supposed to define costs above the federal MCAIR rule, and define technical limits for using off-ramps.     

EPA’s Boiler MACT Rule.  Patti Stabbing, Chrysler, reported on current developments affecting the federal NESHAPS for Industrial, Commercial and Institutional Boilers and Process Heaters, 40CFR63, Subpart DDDD – also known as “Boiler MACT” that was vacated by the U. S. District Court of Appeals, District of Columbia, on July 30, 2007, and consequently is no longer in effect.  (Refer to Sept. minutes).

EPA guidance on how states should proceed to process permits has not materialized as promised (surprise!?!) and reportedly will only address procedural, not substantive, matters.  The National Association of Clean Air Agencies (NACAA) is developing a national model rule.  MMA should pay close attention to this – they are willing to share their draft with industry.  There are no data available for BACT on exempted (small) gas-fired units, and this lack may be solved via §114 inquiries from EPA.  Discussion suggested that sources covered by the vacated rule could become subject to an “area source” MACT, possibly affecting homeowners.

Integrated Gasification Combustion Cycle – BACT for Coal-Fired Boilers??  Mike Johnston provided comments to AQD on the ongoing dispute that IGCC be included as a candidate control system for the Best Available Control Technology (BACT) analysis for coal-fired boilers.  He noted that IGCC is a process, not a control device, and requires emission controls to clean the syngas it produces as fuel.  Dictating that sources appraise IGCC as a control system is tantamount to dictating what process sources must use, a policy matter that goes beyond environmental concerns and spells out energy and economic policy for the state.  MMA continues to attempt a meeting with appropriate MDEQ representatives on this important matter. 

Two sources have recently submitted permit applications for coal-fired units.  MMA will follow how the Department treats these with respect to BACT analysis. Members expressed the view that AQD’s approach may conflict with federal Court rulings.  Mike concluded that more legislative involvement on this issue is needed. 

EPA Proposes to Revise Federal Definition of Volatile Organic Compound (VOC).    Mike Johnston provided information on the proposal by EPA to revise its definition of VOCs by excluding two additional compounds – propylene carbonate and dimethyl carbonate – from the definition on the basis that they make a negligible contribution to the formation of tropospheric ozone.  These chemicals are used by industries that make and use coatings, adhesives, inks or which perform paint stripping or pesticide application.

Michigan PSD Rule.  These rules, in process for some time, would authorize MDEQ to independently issue NSR/PSD permits under its own SIP rather than pursuant to delegated authority from EPA, but have yet to be approved by EPA.  Gov. Granholm has written to EPA Headquarters and requested expedited approval.  MMA will continue to monitor this issue.

Proposed Revised Ozone NAAQS Status.  Mike Johnston reported that the public comment period expired last week and that AQD Director Vince Hellwig would be asked to give the group an update.

Update on Holcim, Inc. Cement Plant Regulation.  Mr. S. Lee Johnson, Honigman, Miller, et al, reported on the status of negotiations for VOC emission reductions and the proposed VOC regulation written to apply to only one facility in Michigan – the Holcim, Inc. cement plant in Dundee, MI.  The plant produces Portland cement from unique native rock that has high organic content, not used elsewhere in the industry.

The impetus for these actions was MDEQ’s request to EPA to redesignate or “bump down” SE Michigan from EPA’s proposed “moderate” classification for non-attainment for ozone to “marginal”.  To gain approval, MDEQ proposed a package of four actions, including additional VOC emission reductions from Holcim, even though the plant already had installed controls.  These controls included kiln exhaust gas preconditioning, followed by three regenerative thermal oxidizers (incinerators).  This system consumed huge quantities of natural gas, and created large volumes of highly corrosive exhaust gas that attacked the system.  

Holcim strongly opposed adoption of the proposed one-plant rule, as did the local community, preferring to negotiate an emission reduction plan.  The company has put a 50% reduction plan before the MDEQ, based on a proposal from the original vendor, but actual performance is uncertain until installed and operated.  The overall program cost is $10 million and the first phase is already being installed on the company’s initiative at a cost of $3.65 million.  MDEQ has countered that a system installed on a “new” source six years ago achieved 90% control, but it only runs part time.  EPA studied that installation and adopted the technology as MACT – but only for new cement plants.  Mr. Johnson opines that the MDEQ, thinking it would score a quick victory adopting the new rule, will reconsider and accept the negotiated plan.  MMA will continue to follow this case and its implications for Michigan industry.

Members’ discussion ensued with respect to the “bump down” request, Holcim’s fate and the fact that ozone NAAQS have since been violated.  Dispersion models may show that attainment will be attained some years down the road (when ongoing reduction plans here and in upwind states are completed), but what can EPA do to allow these actions to be completed and effects assessed while violating CAA deadlines?  What will the impact be of newly proposed, more stringent ozone NAAQS?  Will we see continuing rounds of controls and de-industrialization of the Midwest?  What actions should MMA be taking?  No clear answers exist to these intractable problems.  It was suggested that SEMCOG (Mr. Chuck Hersey) be invited to review the analysis of previous attainment plans and how these might be amended or defended.

MDEQ Memo Setting Emission Limits – Air Toxics Rule 225.  Patti Strabbing, Chrysler, brought this MDEQ Interoffice Communication to the Committee’s attention.  Apparently issued to affect better uniformity among permit review engineers, the memo requires emission limits for TACs that reach the 75% of threshold level.  A recent permit received a boatload of added conditions as a result.  Discussion disclosed that this memo had surfaced in draft form about a year ago but was never subject to any formal public review or comments.  It was generally agreed that it appeared to be rulemaking without following normal administrative procedures.  Mike Johnston agreed to provide copies to members and to bring this up during Mr. Hellwig’s visit.

HELLWIG’S HIGHLIGHTS

Mr. Vince Hellwig, Chief, Air Quality Division, joined the meeting for his monthly interaction.

Michigan PSD Rule Approval.  Mr. Hellwig explained that EPA approval was hung up on two issues: 1) how to deal with the Endangered Species Act (related to Montana precedent), and 2) language related to Indian tribe Class I Areas (relates to obscuration of scenic vistas due to haze – none in Michigan).  Apparently in Wisconsin, the Potowatami tribe demanded that some land be declared a Class I area.  This could set a dangerous precedent in Michigan, where there are 18 different tribes.  If all tribes could get Class I protection, the whole state would be covered due to the federal requirement that the boundaries extend out for a 100-kilometer radius (62.5 miles).   AQD is continuing to work toward approval.

EPA’s Boiler MACT Rule.  Vince confirmed that CAA §112(j) – the so-called “hammer provision” will apply in Michigan. This provision requires states to define MACT for an affected source category (in this case boilers) when EPA fails to do so, on a case-by-case basis.  EPA took this approach on another vacated MACT rule (brick and clay ceramics).  He said that apparently EPA’s Office of General Counsel is calling the shots in formulating guidance for states on this rather than the Office of Air Quality Planning and Standards (OAQPS).  He has not had any information on EPA’s deadline to release their guidance.  AQD is leaning toward retaining Phase I plans (commitment to meet MACT) previously submitted by sources operating boilers.  With respect to ROP’s that contain boiler emission limits, if that limit is less stringent than MACT, a schedule will be set to comply; if more stringent, then no backsliding is permitted.  In answering a question regarding the model rule being prepared by NACAA, Vince said that if AQD finds it acceptable they would put it forward for public comment.  He believes that EPA will not seek any substantial regulations for gas-fired units.  

The Climate Registry.  Mr. Hellwig announced that this non-profit organization, headed by Mr. Joel Levin, is promoting states’ participation in its program to get voluntary reporting of greenhouse gases and trading credits with other countries using Kyoto Treaty accounting principles. Presently 29 states and some Canadian provinces have joined.  Mr. Levin will be in the area from Oct. 30 – Nov. 2.  Funding of its activities was initially from the Joyce and Emery Foundations – none is anticipated in Michigan.  Mike Johnston agreed to poll members for interest and arrange a meeting with Mr. Levin if desired.  

(Editor’s Note:  Members interested further in details and benefits of The Climate Registry can visit the following website for a PowerPoint presentation:  http://www.epa.gov/stateply/docs/levin0505.pdf.

Renewal of Air Fees.  Some interesting and surprising statements were made on this continuing topic.  Vince claimed that before the end of fiscal 2008, funds for the NSR permit program would run out and that he would have to turn this program over to EPA!  By 2010 the ROP program will be in trouble due to decreasing emissions to assess fees against.  He also stated that AQD would refuse delegation for area source MACT implementation due to lack of funding.  Michigan sources will have to go to EPA’s Chicago Regional Office for permit conditions implementing that program!   

Mike Johnston asked Vince what MDEQ was doing to get its fair share of the new tax revenues enacted by the legislature.  Vince didn’t know.  Mike suggested that this could be an area of collaboration and support.

Integrated Gasification Combustion Cycle – BACT for Coal-Fired Boilers.  Mike restated MMA’s concerns about AQD’s proposed policy to require evaluation of IGCC for BACT determination. He inquired about the level of concern via comments received during the public comment period on this issue.  Mr. Hellwig said he didn’t have a count but estimated about 300 were received.

MDEQ Memo Setting Emission Limits – Air Toxics Rule 225.  Mike Johnston described this internal final memo and the two objections MMA raises – first, that no formal public comment was solicited, and second that the directions prescribed have significant impact on sources and their ability to comply.  Vince said he had not seen the memo, and therefore was not familiar with its contents.

At this point a heated exchange ensued when a member suggested that perhaps Michigan should be weighing whether it should give up its air toxics program rather than its NSR and ROP programs. Vince bristled at the idea and said he would not do so – that his charge was to protect the public health – and (in his view) MACT does not.  

Revised Ozone NAAQS Implications.  Vince stated that the comment period ended last week and MDEQ submitted general comments, requesting that EPA “follow the science”, with no substantive critique.  This amounted to a silent endorsement.

Mr. Hellwig departed the meeting at this point.  

 Wrap-Up.  Members expressed shock at Mr. Hellwig’s statement about turning over key program elements to EPA, declaring that MACT was not protective of public health, and dereliction in the face of area source MACT implementation.  This was not regarded as acceptable.  A member suggested that AQD could handle many of the CAA hazardous air pollutant program elements by seeking a delegation under §112(l).  If resources are inadequate, why isn’t MDEQ budgeting for it??

Regarding the controversial policy memo on enforcing Rule 225, Mike requested members to review and articulate concerns to him, for conveyance to Mr. Hellwig.  


Upcoming Dates:
       Next MMA Air Quality Committee Meeting

Wednesday, November 7, 2007

At MMA Headquarters, 

620 S. Capitol Avenue, 

Lansing, Michigan 48933-2308

517-372-5900

www.mma-net.org
These minutes and the previous months’ minutes can be accessed at our website: http://www.phiconsulting.com/ 

Comments/questions can be directed to 

Frank Partee (fpartee@phiconsulting.com) or Peg Hopkins (phopkins@phiconsulting.com). 
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